Briefing Paper on the ECCC, the Cambodian Women’s Hearing, and Steps for Addressing
Sexual Violence under the Khmer Rouge Regime®

Executive Summary

A growing body of evidence suggests sexual crimes under the Khmer Rouge were a daily reality for many women; such
acts were seldom punished and implicitly endorsed by an “enemy policy;” and victim-survivors continue to suffer from
trauma, discrimination and social stigma even until today.

Despite this, the current Khmer Rouge tribunal (the Extraordinary Chambers in the Courts of Cambodia, or ECCC) has
consistently resisted taking up sexual crimes for full deliberation, missing opportunities to incorporate and advance
lessons learned from past tribunals (such as the ICTY, ICTR or SCSL) in both judiciary and non-judiciary approaches.

The ECCC has aligned itself with a long-perpetuated thesis that sexual violence under the Khmer Rouge did not exist; if
and when it did occur, such crimes were harshly punished. Consequently, the ECCC held that the leadership of the
Khmer Rouge could not held liable for these crimes. As a result, the ECCC has not prioritized an integrated and
comprehensive investigation into sexual violence, and evidence brought forward has been primarily the consequence of
efforts of the civil parties and their lawyers in calling attention to the gravity of gender-based crimes.

The implicit message is that impunity for sexual violence is protected by the highest legal institutions in Cambodia.
Women'’s specific experiences of the atrocities of the Khmer Rouge regime have not been accounted for and, therefore,
will not make up part of the official historical record of the period as determined by the proceedings of the ECCC. This
has implications on women's access to justice, as well as for the possibility of achieving reconciliation, peace and
security for all Cambodians under respect for rule of law and human rights. Today, survivors of rampant sexual violence
in Cambodia suffer in a culture of impunity that blames and stigmatizes the victim and allows perpetrators to go free.

On 7-8 December 2011, the Cambodian Defenders Project convened the Cambodian Women’s Hearing on Sexual
Violence under the Khmer Rouge, in Phnom Penh, Cambodia, to acknowledge, recognize, and validate the experiences
of witnesses and survivors of sexual violence under the Khmer Rouge. A panel of experts closed the Hearing with
recommendations to the ECCC, the United Nations and the Royal Government of the Kingdom of Cambodia to meet
accountability for addressing sexual crimes as part of the Khmer Rouge regime.

In the context of the findings and the recommendations of the Women’s Hearing, as well as the proceedings of the ECCC
thus far in regards to sexual and gender-based violence, this paper presents a three-prong approach with specific steps
for concrete results. The three priority approaches presented in this brief call for:

A. Full investigations, and prosecution as warranted, of sexual violence perpetrated by the Khmer Rouge as
per the mandate of the ECCC;

B. Mechanisms for appropriate recognition and reparations for victims of sexual violence under the Khmer
Rouge regime; and

C. Enhanced gender competence and improved gender balance within the ECCC.

The briefing paper provides an overview as to the background of the ECCC and its procedures and approaches to sexual
violence. It highlights the findings of the Cambodian Women’s Hearing and the evidence it presents to suggest that
sexual violence under the Khmer Rouge was widespread, and that such crimes require the full benefit of the ECCC’s
resources and attention as afforded other crimes against humanity before ECCC. The paper concludes with providing
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specific, concrete actionable steps in advancing sexual crimes on the agenda of the ECCC, in both its judicial and non-
judicial transitional justice processes.

Background to the ECCC

In 1997 the Cambodian government requested the United Nations’ (UN) assistance in establishing a court to prosecute
serious crimes committed under the Khmer Rouge regime. After lengthy negotiations, the United Nations and the Royal
Government of the Kingdom of Cambodia (RGC) agreed to establish a hybrid court, which, although situated within the
Cambodian court system, would include mixed panels of international and national judges, prosecutors and officers.
Established under Cambodian law in 2004, the resulting court is called the Extraordinary Chambers in the Courts of
Cambodia for the Prosecution of Crimes Committed during the Period of Democratic Kampuchea (ECCC).

The mandate of the ECCC is to bring senior leaders and those most responsible to trial for crimes allegedly committed
between 17 April 1975 and 6 January 1979. The number of victims who died during the Khmer Rouge period is estimated
to be between 1.7 and 2.2 million Cambodians, or a full quarter of the total population. This is generally agreed to be the
largest death toll resulting from mass atrocity since the Holocaust, and therefore the largest trial since the Nuremberg
Trial. The vast majority of those who died and who survived were subjected to forced labor, forced transfer, starvation,
forced marriage, religious persecution, arbitrary detention, torture or summary execution. Potential crime sites cover
an estimated 189 prisons, 380 killing fields and some 19,400 mass graves.

The ECCC Law implementing the Agreement between the UN and the Kingdom of Cambodia permits application of both
national and international law at the ECCC, listing the following:

a) Crimes set forth in the 1956 Cambodian Penal Code of homicide, torture and religious persecution

b) Genocide as defined in the Convention on the Prevention and Punishment of the Crime of
Genocide of 1948

c) Crimes against humanity

d) Crimes (either committed or ordered) of grave breaches of the Geneva Conventions of 1949

e) The destruction of cultural property during armed conflict pursuant to 1954 Hague Convention for
Protection of Cultural Property in the Event of Armed Conflict

f) Crimes against internationally protected persons pursuant to the Vienna Convention of 1961 on
Diplomatic Relations *

While rape and sexual violence are codified as crimes under the 1956 Penal Code of Cambodia, sexual crimes other than
rape as a crime against humanity were not specifically included under the ECCC Law.

The prosecutorial and judicial arms of the ECCC comprise two investigative offices and three chambers. The two
investigative offices — namely, that of the Office of the Prosecutors (OCP) and the Office of the Co-Investigating Judges
(OClJ)—conduct investigations and prepare an initial submission (via the OCP) and a final Closing Order (via the OClJ),
the latter of which forms the indictment for the trial. The Pre-Trial Chamber (PTC) hears decisions on appeal from the
investigation phase; the Trial Chamber (TC) hears the evidence at trial (in addition to interlocutory submissions on
contested issues); and the Supreme Court Chamber (SCC) hears all appeals from the Trial Chamber’s decisions.

In both the offices and chambers, there is a prevailing gender imbalance, at the time of writing this briefing. Not a single
woman has been appointed by the RGC to serve as a Trial Chamber judge within the ECCC. H.E. Chea Leang, the National
Co-prosecutor (and technically a ‘magistrate’ in the French system), is the only Cambodian woman in a leadership
position at the ECCC. Additionally, both the national and international staff working on the conduct of investigations is
overwhelmingly male, with only two female prosecutors and no female investigators currently working at the ECCC, and
less than 20 percent of females comprising the entire UN staff.* A lack of female staff may contribute to a severe deficit
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in gender competence within the ECCC, with detrimental impact on the capacities of ECCC offices to thoroughly
investigate gender-based crimes and adopt a gender-sensitive approach to international criminal law. This includes the
capacity of investigators to interview victims alleging sexual and gender-based crimes (who are predominantly female),
as well as a comprehensive understanding of psycho-social stigmatization associated with these crimes by investigators,
interpreters, translators, lawyers, judges and outreach staff.>

14. The ECCC is the first internationalized court dealing with mass crimes to allow victims as civil parties to participate in the
court’s proceedings and to claim moral and collective reparation. This unique aspect of the ECCC has been indispensable
in bringing forward sexual crimes committed by the Khmer Rouge, serving to dispel the widely held belief that sexual
violence did not exist under the regime. Often times, civil parties and victims came forward at great risk to themselves,
an especially severe burden in regards to sexual violence given the continued stigmatization of victims. Because the
ECCC is unique in that trials are conducted in Cambodia, the proceedings of the ECCC have a direct and immediate
impact on the survivors and witnesses. The ECCC, additionally, is in the position to leave a profound legacy to
Cambodian national courts as well as to set precedent for other war crimes tribunals in the future.®

The Cases before the ECCC:

15. Four cases are currently before the ECCC (referred to as Case 001; Case 002; Case 003; and Case 004).j
It is worth noting that, among other charges, the accused in Case 001 (Kaing Guek Eav , alias Duch) has been
convicted on one count of rape as an element of torture in the notorious S-21 prison he oversaw. However, on
appeal by the Prosecution, aiming for a cumulative conviction, the Supreme Court Chamber in February 2012
overturned the judgment of the Trial Chamber and ruled that 'rape' was not a distinct crime under crimes against
humanity in April 1975 to January 1979.”

16. Case 002 commenced proceedings in November 2011 against three accused®, representing the most senior
leadership of the Khmer Rouge government. Case 002 is considered a landmark in international law given the gravity
of the alleged crimes and the level of defendants, and it has been referred to by Stephen J. Rapp, U.S. Ambassador
at Large for War Crimes Issues, as “the most important trial in the world.”® The indictments cover war crimes,
crimes against humanity, genocide, torture, religious persecution, forced transfer, and forced marriage.

17. In order to expedite the proceedings, the ECCC Trial Chamber has severed Case 002 hoping to achieve at least one
final judgment before the accused pass away. Like many witnesses and civil parties, the three accused are in their
70s and 80s. Indeed, a fourth accused has been determined unfit to stand trial due to health reasons.

18. The First Trial of Case 002 (the ‘First Trial’) is exclusively focused on the factual allegations described in the first and
second phases of forced population movement in the Case 002 Closing Order. The Chamber anticipates additional
trials in the severance of Case 002 to take up the separate crimes of genocide, religious persecution, forced
marriage, and security centers and work sites, although it is unclear how many more trials will occur or on what
timeline they will take place.

19. Due to the age of the defendants and waning donor interest, the ‘First Trial’ is widely held to be the only trial in Case
002 to be heard before the ECCC. Case 001, largely perceived as an uncomplicated trial, took almost three years to
complete. The First Trial of Case 002 includes three separate accused, none of whom have admitted guilt and all of
whom have extremely rigorous defense counsel.

20. Additionally, although the ECCC statute allows for the prosecution of suspects in Case 003 and Case 004, the cases
have been mired in allegations of political interference and judicial misconduct. This has included repeated and
insistent public statements by Cambodian Prime Minister Hun Sen—including directly to UN Secretary-General Ban
Ki Moon—that Cases 003 and 004 are “not allowed” and will not be permitted to go to trial.*
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ECCC and Crimes of Sexual Violence in Conflict

Sexual violence committed between 17 April 1975 and 6 January 1979 by the Khmer Rouge can be characterized as an
other inhumane act or rape, both being crimes against humanity, as the evidence suggests that the violence was
committed against the civilian population and not in the context of war against Vietnam.

The ECCC has aligned itself with a long-perpetuated view that sexual violence under the Khmer Rouge did not exist, and
if and when it did occur it was harshly punished. As such, thorough and explicit investigations on sexual violence have
not been conducted by the ECCC. Indeed, international Trial Chamber Judge Silvia Cartwright has commented in a public
forum that, based on the evidence she had seen thus far, the Khmer Rouge regime was one of the few criminal regimes
in which gender-based violence did not comprise a major part of its criminal activity.™

The prevailing belief has impacted accountability for these crimes. Crimes involving sexual and gender-based violence
were not the focus of the original prosecutorial strategy for Case 001. However, after lengthy awareness-raising and
advocacy during the investigations stage by Civil Party lawyers, along with discovery of evidence for the charge, the
factual allegations of forced marriages were included into the investigations through a supplementary submission by the
OCP. Accordingly, these crimes appear in the indictment against the accused in Case 002 under the Fifth policy of the
Khmer Rouge as “Regulation of Marriage.” The crime of forced marriage, a form of gender-based violence, was a central
element of control under the Khmer Rouge regime, and its use was widespread and systematic.

Outside of forced marriage, the Closing Order for Case 002 also points to instances of other forms of sexual violence,
including rape. Yet, the OClJ has determined that the accused cannot be held liable because the few sexual crimes
reviewed were punished. Thus, the OCIJ concludes, the Khmer Rouge aimed to prevent such crimes, and it was not a
Khmer Rouge policy to use sexual violence against victims.'> Hence, although forced marriage as a form of gender-based
violence has been included in the indictment of Case 002 and although factual allegations of a few cases of sexual
violence outside of forced marriage are included in the indictment, the senior leaders are not held liable for the more
generalized occurrence of sexualized violence. It is the prerogative of the Trial Chamber to reconsider the liability
findings of the OCIJ around these sexualized crimes. The two examples in the Closing Order from which the OCIJ derives
its conclusion do not fully reflect the evidence according to witness statements. One case of rape by a Khmer Rouge
cadre was investigated by authorities, but the outcome was to pardon the perpetrator due to his revolutionary merits.

There are three main arguments that clearly suggest that sexual crimes should and must be considered by the ECCC, due
to the frequency, severity and impunity associated with the acts. They are as follows:

A. The Khmer Rouge Policy against “abuse of women” (so-called policy against “moral offenses”) was not strictly or
uniformly enforced.

26. Khmer Rouge leaders promulgated the policy “Code Number Six” of the “Twelve Codes of Conduct of the
Combatants.” Code Number Six as translated by the Documentation Center of Cambodia (DC-CAM) reads:

Do not abuse women (forcing a woman to have consensual sex or having sex with a woman who is
not your wife)."*

27. The existence of Code Number Six, often referred to as the rule on “moral offenses,” has led some to suggest the
policy was routinely enforced with punishment, and that the prohibition on immoral acts prevented or significantly
limited the occurrence of sexual violence under the Khmer Rouge regime.

28. Yet, it is doubtful the Code was indeed directed towards, or even a deterrent against, sexual abuse by Khmer Rouge
cadre. It seems more likely that Code Number Six was intended to prohibit any sexual relation outside of state-
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sanctioned marriage—be it consensual or forced—with both parties subjected to punishment. In the instances of
nonconsensual relations, such as rape, both the victim and the perpetrator were punished.” As such, the rule on
“moral offenses” should be understood as less concerned with protection against sexual violence by state actors,
and more with the regulation of sexual activity as part of subordinating all human relations to the aims of the
revolution.

When Code Number Six is interpreted as primarily a means through which to regulate sexual activity and ensure that
it conformed with revolutionary aims, the policy which it supported can be interpreted in accordance with the
following three lines of argument:

a. Sexual relations were perceived as subversive, threatening to distract people from working toward
the total revolution;

b. Code Six is part of the quest to create a “pure” Khmer nation, which was further implemented via a
policy of forced marriages; and

c. Forced marriages as organized by Angkar (literally “Organization”, the Standing Committee as the
highest body of Khmer Rouge) were motivated to increasing the revolutionary population of a pure
nation by four-fold within 15-20 years.™®

Assumption that rape was punished: It has been erroneously yet widely assumed among scholars—and reflected in
the Closing Order of Case 002'"—that, due to Code Number Six, rape rarely occurred under the Khmer Rouge, and
when it did occur it was harshly punished. Yet, there are at least two scenarios in which Code Number Six may not
have been enforced:

a. If the violence was committed against individuals determined to be an “enemy” of the revolution,
hence meaning the victim was not protected by the policy;

b. If the perpetrators could demonstrate a “good revolutionary” background, hence meaning they
could be pardoned and exempted from punishment.*®

This evidence suggests that, on the scale of offenses committed against the revolution, sexual violence, in particular
rape, was considered a light offense by the Khmer Rouge. Likewise, no formal or informal body existed (in the form
of courts, police, etc.) for victims to seek redress or accountability for crimes of sexual violence. This is despite the
fact that, with or without Code Number Six, “rape” was considered universally a crime during the 1975 to 1979
period of the Khmer Rouge, and, indeed, is included in the 1956 Cambodian Penal Code, which was known to Khmer
Rouge leaders and to the entire population.

Assumption of a lack of Evidence: Additionally, the preliminary evidence collected by the OCP led that office to
conclude, because Code Number Six was strictly enforced, there was no case to be brought forward around of sexual
crimes. Thus, the OCIlJ was not seized with any investigations on sexual violence as the ECCC began its proceedings.
Indeed, investigations immediately after the fall of the Khmer Rouge did not include sexual crimes and lacked
forensic approaches to establish that these crimes had occurred.”

While most victims may have been killed after the act of rape occurred (or subsequently died from other causes
such as illness, starvation, etc.), a growing body of research demonstrates that sexual violence was pervasive during
the Khmer Rouge period, and that survivors and witnesses of sexual violence do exist and are willing to come
forward to share their stories. Cumulatively, recent studies into sexual violence during the period suggest that the
policy against “moral offenses” did not prevent the occurrence of widespread sexual violence and that many
instances of such crimes were left unpunished despite the knowledge of authorities.”
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The Khmer Rouge Policy on eliminating “Bad-Elements” and the “Enemy” allowed for rape and sexual violence to
occur against perceived enemies with impunity.

In the Closing Order for Case 002, the OCIJ alleges the Khmer Rouge instituted a policy of re-educating “bad-
elements” and killing “enemies,” both inside and outside the party ranks, by “whatever means necessary.” The
Closing Order further includes “arrest, interrogate, torture and execute” in its definition of “whatever means
necessary.” The Closing Order is silent on sexual violence as a part of this policy, despite the fact that there is
evidence to suggest that sexual violence was used as a demonstration of power over and/or punishment for those
who were deemed or closely associated with enemies or bad-elements.

The OCI)’s exclusion of sexual violence offenses from the Closing Order in Case 002 fails to consider the following
important elements of Khmer Rouge policy which may have implicitly allowed for sexual violence to occur:

If the prohibition against abuse of women, Code Number Six, did not apply to those determined as “bad-
elements” or “enemies,” then those who were targeted for arrest, re-education, imprisonment, torture, or
execution were de facto dehumanized and therefore could be subjected to sexual violence without risk of

punishment to the perpetrator.

Sexual violence used against the enemy was neither prohibited nor punished. In Case 001, the accused, who
headed the notorious S-21 prison, was indicted on one charge of rape. The accused testified that he had
informed a member of the Standing Committee, the highest decision making body of the Khmer Rouge, of
the rape. Yet, he did not order any sanction against the perpetrator, which was in accordance with the non-

sanctioning of the Standing Committee when the event had been reported.*

This example confirms that, in at least one instance, if a person was considered as an “enemy”—
which included all detainee of S-21—sexual violence could be used against the prisoner with
impunity for the perpetrator. It further suggests that senior members of the Khmer Rouge regime
would have reason to have known about additional acts of sexual violence committed against
“enemies” and may have failed to prevent or punish them once they had occurred.

State actors at the highest levels of Khmer Rouge leadership were aware, or had reason to be
aware, that sexual violence was committed with impunity against the “enemy” and “bad elements.”
The OCIJ has determined that the accused in Case 002 created and promulgated the policy against
“bad-elements” and “enemies.”*? By creating this policy, the alleged senior leaders opened the door
to a culture of impunity for the most inhumane treatment against the enemy. In addition, in order
to eliminate the “enemy” by the “roots,” family and close associates were implicated in the
punishment of the enemy. As such, women were often targeted for sexual violence when husbands
were accused as spies or for other enemy activity. >

Evidence exists—including evidence currently before the Trial Chamber and in the hundreds of
pages of the Case File for Case 002—that sexual violence was widespread and an integral
component in the Khmer Rouge policy against the enemy, that authorities were aware of its
occurrence and that such violence was carried out with impunity.

C. The Khmer Rouge policy on Forced Marriage clearly amounted to sexual violence,

despite the fact that its legal characterization remains unclear.

36. The policy of forced marriage under the Khmer Rouge—whereby individuals were assigned to

spouses and married in group weddings of up to hundreds of couples—is well known to historians
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and researchers. Yet, investigating this practice was not part of the original prosecutorial strategy of
the ECCC, as it was not considered to be a crime. Civil party applications to the court have raised
awareness on the gravity and severity of the crime, and civil party lawyers have submitted several
legal submissions to the Trial Chamber requesting that forced marriage be legally qualified as rape,
enslavement, torture, as well as a separate crime of forced marriage and forced pregnancy as other
inhumane acts of crimes against humanity.?*

As a result of these efforts, the OCP seized the OCIJ with forced marriage in 2009, and forced
marriage was included as part of the Closing Order in Case 002. Additionally, the court has admitted
780 civil parties who allege harm suffered as a result of this charge, making it the second largest
group of civil parties. The only group larger than that of the civil parties who allege forced marriage
are the 781 admitted civil parties on the grounds of the first forced transfer of the entire population
of Phnom Penh in April 1975.

Forced marriage appears in the Closing Order as one of five policies of the Khmer Rouge, under the
heading “Regulation of Marriages”. This term minimizes the multi-dimensional impact and serious
gravity of the crime. It is estimated that several hundreds of thousands of individuals, males and
females, were subjected to this policy and coerced into conjugal relationships against their will.
Refusal led to punishment, imprisonment, sometimes death, and designation as a “bad element” or
“enemy.”

The situation of forced marriage in Cambodia is without legal precedent in international criminal
law. As the newly-wedded couple was compelled to consummate the marriage or face punishment,
the state can be considered to have ordered rape, with both males and females victim to the policy.

Perhaps due to this lack of a legal precedent, the legal qualification of the factual allegations of
forced marriage is still highly contested at the ECCC. While indicted as “rape” and as a crime under
crimes against humanity, the Supreme Court Chamber ruled in February 2012 that “rape” was not a
distinct crime under crimes against humanity through 1975-79. As a result, the factual allegations of
forced marriage can only be qualified as rape as another inhumane act under crimes against
humanity, affording less recognition of the gravity and sexual basis of the crime. It remains the
prerogative of the Trial Chamber to uphold its characterization that rape existed in 1975-79 as a
distinct crime under crimes against humanity. Indeed, the OCP has petitioned the Trial Chamber to
consider rape as a listed crime as part of customary international law in 1975-1979. Civil Party
Lawyers added the precedent of post World-War Il war crimes trials in China, where convictions for
rape as a crime against humanity supported the position that rape as a listed crime was already
customary international law. The motion is yet to be determined.

The inclusion of factual allegations of forced marriage as a form of sexual violence in the Case 002
indictment, despite the initial inaction of the ECCC, amounts to a huge moral and legal victory. Yet
this victory may not be enough to ensure justice for the civil parties who have been admitted to this
case, and even less for rape victims from the Khmer Rouge period: as discussed earlier in this
briefing note, the severance of Case 002 into separate smaller trials increases the chances that the
crime of forced marriage will never be taken up against the accused. In addition, the fact that the
indictment does not hold the accused liable for rapes outside of the context of forced marriage
means that rape as a crime against humanity will never be prosecuted outside of the one incident
which occurred at S-21 for which the accused was convicted in Case 001—and, in this case, only as
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an other inhumane act. As such, an opportunity will be lost to send a message on ending impunity
for sexual crimes, in the past, present and future.

IV. The Cambodian Women'’s Hearing of Sexual Violence under the Khmer Rouge
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The Cambodian Women’s Hearing on Sexual Violence under the Khmer Rouge took place on 7-8
December 2011, in Phnom Penh, Cambodia, and included participants from throughout the country,
along with global experts on sexual violence in conflict. Margot Wallstrom, Special Representative of
the Secretary-General on Sexual Violence in Conflict, presented an opening message by video, and
her Chief of Staff, Nancee Oku Bright, presented the Keynote Address and observed the totality of
the Hearing.”

The Hearing was conducted as a non-judicial truth-telling event, complementing the formal
proceedings of the ECCC, and was hosted by the national human rights organization, the Cambodian
Defenders Project (CDP). Its aim was to provide opportunity for victims and witnesses to break
decades-long silence on sexual violence crimes under the Khmer Rouge, especially as these crimes
will not be considered by the ECCC outside the context of forced marriage.

The Hearing featured four testimonies of witnesses/survivors of alleged sexual crimes. It is worth
noting that a fifth testifier died just days before the Hearing.

When viewed as a whole, the testimonies at the Hearing demonstrated that sexual violence was
part of the “daily life” of the Khmer Rouge period; that it occurred within the context of broader
human rights violations against the victims, including murder, torture, arrests, forced labor,
enforced disappearance, forced marriage, forcible transfer and severe forms of ill-treatment; that
the violence included victims who were minors; and that perpetrators either killed or attempted to
kill the victim or victims.

The acts of sexual violence committed by the Khmer Rouge as described in the testimony of the
Women'’s Hearing include:

o

Systematic rape prior to execution;

b. Sexual violence and rape as an instrument of torture, to obtain information or confession, to
intimidate, coerce or punish;

c. Sexual violence involving repeated rape over an extended period of time, gang rapes with
multiple perpetrators and mass rapes of multiple victims;

d. Sexual assault resulting in injury, sometimes indicative of an object used in the rape;

e. Sexual mutilation;

f. Exchange of sex for medicine or food as a means of fulfilling traditional obligations of daughters
to provide for parents; and

g. Forced nudity and threat of rape.

Testimony supported the conclusion that sexual violence against “enemies” occurred with impunity.
For example, one testifier at the Women’s Hearing reported that she was among 30 women
targeted for execution, with each woman methodically raped before being killed. She was the only
victim who survived. Testimony also supported the finding that individuals associated with “enemy”
elements were subjected to sexual violence with impunity. For example, one testifier reported she
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was targeted for sexual violence because her husband was accused of being a CIA spy. Due to this
association, she was subject to forced nudity and rape.

48. The perpetrators, as identified in the testimony, were of all levels within the Khmer Rouge, including
senior, middle, and lower level cadres, as well as soldiers. None of the perpetrators as described in
the testimonies appear to have been held accountable for their crimes. At the same time, testifiers
described decades of stigma, shame and blame for the victims of sexual violence.

49. Based on the testimonies presented, the expert panelists had reason to believe that the acts
described in the testimonies could constitute violations under numerous international agreements
and are crimes under international law, including:

o

Rape, torture and enslavement as crimes against humanity;

b. Sexual violence as other inhumane acts as crimes against humanity; and

c. Sexual violence as a means of genocide, being the most aggravated type of crimes against
humanity and included in the ECCC law, which makes direct reference to the Genocide
Convention (ratified by Cambodia 1950).

50. Additionally, in dealing with these alleged crimes, the ECCC has recourse to guidance provided by
human rights conventions such as the Convention on the Elimination of All Forms of Violence
against Women (CEDAW) and the Convention on the Rights of the Child (CRC) (both ratified by
Cambodia in 1992), the Optional Protocol to CEDAW (ratified by Cambodia in 2011) as well as the
Security Council agenda on Women, Peace, Security via SCRs 1325 (2000), 1820 (2008), 1888 (2009),
1889 (2009) and 1960 (2010).

51. Based on the testimonies provided during the Women's Hearing, and the evidence to which they
gave rise, the expert panel comprised of Cambodian and international experts made
recommendations for action to the ECCC, the Government of Cambodia, the United Nations, and
civil society actors.

52. Priority Recommendations for immediate action are per the mandate of the ECCC to seek
justice for crimes committed between 17 April 1975 and 6 January 1979 under Khmer Rouge rule.
They stress the investigation of sexual crimes as part of the conflict; establishing accountability for
violations under international criminal law, in particular as crimes against humanity, as war crimes
and as genocide; and the provision of reparations as warranted.?

V. Suggested Actionable Next Steps for Concrete Results in Addressing SGBV within the ECCC
53. Taking into consideration the findings and recommendations of the Cambodian Women’s Hearing,
and taking into account the ECCC in its approach to SGVB thus far, the following steps are presented
as priority actionable items for implementation and concrete results.
A. Investigate and prosecute sexual violence perpetrated by the Khmer Rouge.

To the Trial Chamber:

1.) Expand the First Trial of Case 002 to include the charge of forced marriage as a means
of drawing attention to the gravity of gender-based crimes during the Khmer
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2.)

3.)

a.)

Rouge period and providing a legal remedy to the second-largest pool of admitted civil
parties before the ECCC.

Consider factual allegations of forced marriage cumulatively as rape, sexual
enslavement, torture, as well as a separate crime of forced marriage and forced
pregnancy as other inhuman acts of crimes against humanity.

Reconsider the legal characterization and liability of the factual findings relating to
rape and sexual violence in the indictment of Case 002 and subsume sexual violence as
a means of implementing the “Enemy Policy” for which the accused are accountable.

Legally re-characterize rape as a separate listed crime under crimes against humanity
to afford justice for past crimes and to serve as a deterrent for current and future sexual
violence. Use as precedent post-World War Il war crimes tribunals in China, Korea and
Indonesia, which characterized rape as a distinct crime under crimes against humanity
as part of customary law.

To the Office of the Co-Investigating Judges:

5.)

6.)

Thoroughly investigate with the same rigor as afforded other crimes before the ECCC
the full extent of the circumstances and actors of sexual violence in Case 003 and Case
004.

Include into current investigations for Cases 003 and 004 specific questions in regards
to sexual violence (forced marriage under the authority of the suspects in Case 003 and
004; sexual mutilation, sexual intimidation, rape and other violations as used against
those determined “enemies”).

B. Establish mechanisms for appropriate recognition and reparations for victims of sexual
violence under the Khmer Rouge regime

To the ECCC as a body:

1)

2)

Develop and implement alternative, non-judicial mechanisms for transitional justice, as
mandated in the Victim Support Section under ECCC Internal Rules, including but not
limited to reconciliation, memorialization and truth-seeking, to promote and support
the validation, recognition and inclusion of the experiences of witnesses and survivors of
sexual violence under the Khmer Rouge period.

Ensure the needs of victims are a central part of gender-sensitive reparations,
including provisions for healthcare, education, training, and school curriculums about
the history of Khmer Rouge atrocities, including sexual violence.

To the Royal Government of Kingdom of Cambodia, the ECCC and the United Nations:

3.)

Work jointly to establish a national trust-fund for reparations for victims of sexual
violence during the Khmer Rouge in order to comply with obligations as stipulated in
Article 16 of the UN Basic Principles and Guidelines on the Right to a Remedy and
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54.

55.

Reparation for Victims of Gross Violations of International Human Rights Law and
Serious Violations of International Humanitarian Law as adopted and proclaimed by
General Assembly resolution 60/147 of 16 December 2005.

C. Enhance gender competence and improve gender balance within the ECCC including by
establishing temporary special measures and affirmative action as developed by the UN
Secretariat to support women’s promotion.

The Government of Cambodia and the United Nations:

1. Appoint qualified women to decision-making roles within the ECCC with sufficient
background knowledge about the nature of sexual crimes, how these crimes are most
appropriately investigated and prosecuted, and how best to provide for the psycho-
social support of victim-witnesses.

To the United Nations:

2. Fund and assign a senior-level gender expert advisor to the ECCC with a national
counterpart to advocate from within the court for the inclusion of a gender perspective
and attention to gender-based and sexual violence as central to all aspects of the
proceedings, and to ensure these matters are part of the legacy of the ECCC to the
national rule of law.

To the ECCC as a body:

3. Recruit and retain adequately trained female staff for gender-responsive
investigations, questioning and translation on the topic of sexual violence, and to
establish specific measures to provide for victims’ security, dignity, confidentiality and
trauma. Use affirmative action and special temporary measures as warranted.

A growing body of evidence suggests sexual crimes under the Khmer Rouge were widespread, and
that such acts were seldom punished and implicitly endorsed by an “enemy policy.” Victim-
survivors are willing and ready to come forward to tell their stories, even as they continue to suffer
from trauma, discrimination and social stigma until today.

This briefing paper provides an overview of the ECCC and its procedures and approaches to sexual
violence as it works to establish an official record of accountability for those most senior leaders and
those most responsible under the Khmer Rouge regime. It highlights the findings of the Cambodian
Women’s Hearing and the evidence it presents to suggest that sexual violence under the Khmer
Rouge was widespread, and that such crimes require the full benefit of the ECCC’s resources and
attention as afforded other crimes against humanity before ECCC. The paper concludes with
providing specific, concrete, actionable steps in advancing sexual crimes on the agenda of the ECCC,
in both its judicial and non-judicial transitional justice processes in order to ensure that the
experience of sexual violence is fully included in the official reckoning of the atrocities committed
against the Cambodian people between April 1975 and January 1979.
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! (Copyright 2012) This brief was originally prepared for the office SRSG Wallstrom on Conflict-Related Sexual
Violence as part of follow-up advocacy efforts to the 2011 Cambodian Women’s Hearing on Sexual Violence under
the Khmer Rouge. Theresa de Langis, Ph.D., served as lead author, and the paper is co-authored with Silke
Studzinsky, Esquire, credentialed as a civil party lawyer before the ECCC since 2008. Acknowledgement is made to
Clair Duffy, Khmer Rouge Trial Observer for the Open Society Justice Initiative, for her careful review and
thoughtful response to the arguments as presented.
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Series No. 10). Phnom Penh: Cambodia: Documentation Center of Cambodia.

3 Extraordinary Chambers in the Courts of Cambodia (2004). Law on the establishment of the Extraordinary Chambers
as amended. Page: 1-2. Retrieved from http://www.eccc.gov.kh/sites/default/files/legal-
documents/KR_Law_as_amended_27_Oct_2004_Eng.pdf.

“ Personal interview with United Nations staff based on UN data and with a non-UN lawyer working with the ECCC.
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23-2009.pdf). For an analysis of the shrinking rights and role of civil parties to participate in the ECCC, see
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http://www.cambodiatribunal.org/sites/default/files/news/Losing%20Civil%20Parties%20in%20Cambodia.pdf. See
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Reicherter, D., and Chhang, Y. (Eds.). (2001). Phnom Penh, Cambodia: Documentation Center of Cambodia. See
especially Part Il: The impact of trauma of the Extraordinary Chambers in the Courts of Cambodia, pages: 92-190.
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http://www.eccc.gov.kh/sites/default/files/documents/courtdoc/Case%20001AppealJudgementEn.pdf.
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health reasons.

® Office of War Crimes Issues, U.S. Department of State. (14 October 2011). Press release: U.S. announces contribution
to the Khmer Rouge tribunal. Retrieved from http://www.state.gov/j/gcj/us_releases/other/175540.htm.
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in the Courts of Cambodia, retrieved from http://www.unhcr.org/refworld/docid/4ed781272.html. See also
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retrieved from http://www.unhcr.org/refworld/docid/4e8ab2a52.html. See also Ellis, M. (September 2011).
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widespread violence against women because they are women.” In a response letter to the editor of the same
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