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Perhaps due to this lack of a legal precedent, the legal qualification of the factual allegations of
forced marriage is still highly contested at the Court. While indicted as “rape” and as a crime under
crimes against humanity, the Pre-Trial Chamber has determined that rape as a crime against
humanity did not yet form part of customary international law in 1975-1979. In the meantime the
Supreme Court Chamber ruled in February 2012 that 'rape' was not a distinct crime under crimes
against humanity through 1975-79. As a result, the factual allegations of forced marriage can only be
qualified as an other inhuman act under crimes against humanity, affording less recognition of the
gravity and sexual-basis of the crime. It should be noted it remains the prerogative of the Trial
Chamber to uphold its characterization that rape existed in 1975-79 as a distinct crime under crimes
against humanity. As a result of a request from Civil Party lawyers, the OCP has petitioned the Trial
Chamber to consider rape as a listed crime as part of customary international law in 1975-1979. Civil
Party Lawyers completed the request using as precedent post World-War Il war crimes trials in
China. The motion is yet to be determined.
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